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SECOND DISCUSSION PAPER

Issuance and Revocation of Seller’s Permits Involving Persons with
Outstanding Final Liabilities

Regulation 1699, Permits

Issue

Should the Board of Equalization (Board) amend Regulation 1699, Permits, to clarify Revenue
and Taxation Code (RTC) section 6070.5, as enacted by Assembly Bill 1307 (AB 1307)(Stats.
2011, Ch. 734), which gives the Board the authority to either refuse to issue or revoke a seller’s
permit under certain conditions?

II.

Staff Recommendation

Staff recommends Regulation 1699 be amended to include clarification of RTC section 6070.5 as
follows:

I11.

The Board may refuse to issue a seller’s permit if the person applying for it has an
outstanding final liability

The Board may refuse to issue a seller’s permit to a non-natural person if the person who
controls the non-natural person has an outstanding final liability.

An outstanding final liability will be deemed current if a person enters into an approved
payment plan.

If a person enters into a payment plan in order to obtain a seller’s permit, that permit may
be revoked if the person fails to comply with terms of the agreement.

A person may file a written request for reconsideration if the Board refuses to issue that
person a seller’s permit.

Background

RTC section 6070.5(a) states the following:

The board may refuse to issue a permit to any person submitting an application
for a permit as required in Section 6066 if the person desiring to engage in or
conduct business as a seller within this state has an outstanding final liability
with the board for any amount due under this part.

With the creation of section 6070.5, the Board has the authority to refuse to issue a seller’s
permit to any person who has an outstanding final liability involving sales and use tax and has
not entered into a payment plan. (See Exhibit 2 for the full text of section 6070.5)

Section 6070.5(b) states the following:

In addition to the provisions of subdivision (a), the board may also refuse to issue
a permit if the person desiring to engage in or conduct business as a seller within
this state is not a natural person or individual and any person controlling the
person desiring to engage in or conduct business as a seller within this state has
an outstanding final liability with the board as provided in subdivision (a). For
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the purposes of this section, "controlling” has the same meaning as defined in
Section 22971 of the Business and Professions Code.

This subdivision allows the Board to also refuse to issue a seller’s permit to a non-natural person
if a person with a final liability controls the new entity (person) applying for a permit. Section
6005 defines a person as any individual, firm, partnership, joint venture, limited liability
company, association, social club, fraternal organization, corporation, estate, trust, business trust,
receiver, assignee for the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United
States, this state, any county, city and county, municipality, district, or other political subdivision
of the state, or any other group or combination acting as a unit. Business and Professions Code
section 22971 provides in relevant part:

(d)(1) “control” or “controlling” means possession, direct or indirect, of the power:
(A) To vote 25 percent or more of any class of the voting securities issued by a
person.

(B) To direct or cause the direction of the management and policies of a person,
whether through the ownership of voting securities, by contract, other than a
commercial contract for goods or nonmanagement services, or as otherwise
provided; however, no individual shall be deemed to control a person solely on
account of being a director, officer, or employee of that person.

(2) For purposes of subparagraph (B) of paragraph (1), a person who, directly or
indirectly, owns, controls, holds, with the power to vote, or holds proxies
representing 10 percent or more of the then outstanding voting securities issued
by another person, is presumed to control that other person.

(3) For purposes of this division, the board may determine whether a person in
fact controls another person.

Subdivisions (c), (d) and (f) of section 6070.5 address outstanding final liabilities and the
Board’s authority to issue and revoke a seller’s permit. Subdivision (c) states that “a liability
will not be deemed to be outstanding if the person has entered into an installment payment
agreement pursuant to Section 6832 for any liability and is in full compliance with the terms of
the installment agreement.” The seller’s permit obtained in conjunction with the person entering
into an installment payment agreement may be revoked by the Board, per subdivision (d) if the
person fails to comply with the terms of the payment plan. An outstanding final liability is also
addressed in subdivision (f), which states the Board ““shall consider offers in compromise when
determining whether to issue a seller's permit.”

Section 6070.5(e) pertains to how the Board will notify a person who was denied a new seller’s
permit and the response a taxpayer may take to contest that decision. Subdivision (e) states that
the Board ““shall give to the person written notice of the denial.”” The notice could be delivered
via mail or by other means deemed appropriate by the Board, which may include electronic
transmission. A person who is denied the new seller’s permit may seek reconsideration by the
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Board through a written request within 30 days of the date of the notice of denial. The Board
shall afford the person submitting a timely written request for reconsideration a hearing in a
matter that is consistent with a hearing provided for by section 6070. If a person does not file a
request within the 30-day period, the denial becomes final at the end of the 30-day period.

IV. Discussion

Who may the Board refuse to issue a seller’s permit to?

If a taxpayer fails to comply with any provision of the Sales and Use Tax Law, such as failure to
remit payment of taxes, the Board can take action to revoke the seller’s permit of the taxpayer in
accordance with RTC section 6070. This section also states that the Board shall not issue a new
permit until it is satisfied the taxpayer will comply with the law. Therefore, if the Board revokes
a seller’s permit, the taxpayer may not obtain a new permit until the Board is content the person
will observe the Sales and Use Tax Law.

Prior to January 1, 2012, the effective date of section 6070.5, if a taxpayer had an outstanding
liability with the Board and voluntarily closed their permit before it was revoked, the Board
could not refuse to issue another seller’s permit to that taxpayer. Therefore, a taxpayer, who
failed to properly remit taxes could close out its permit and then apply for a new permit from the
Board. In those situations, because the original permit was not revoked, the Board lacked the
authority to refuse issuance of the new permit. The only recourse at the time was for the Board
to require the posting of a security deposit for the new permit. Under section 6070.5, however,
the Board has authority to refuse to issue a permit to such a person with an outstanding final
liability.

In addition, Board staff has encountered taxpayers with outstanding final liabilities applying for a
new seller’s permit. In one scenario, this occurs when the Board revokes a person’s seller’s
permit due to non-compliance and that same person then applies for a new permit under a
different type of entity. In scenarios like this, where, for example, the Board revoked the original
permit held by a sole proprietor and that sole proprietor created a corporation and applied for a
permit under that corporation, the Board lacked the authority to refuse to issue a seller’s permit
to the corporation. Under staff’s proposed amendments to subdivision (g) of Regulation 1699,
Permits, the corporation applying for a seller’s permit in the example would be considered under
the control of another person. With the enactment of section 6070.5, the Board would have
authority to refuse to issue a seller’s permit to a person applying for a new permit if they are
controlled by a person that has an outstanding liability with the Board. (See Exhibit 1.)

The first interested parties meeting was held on July 11, 2013 and questions were raised
regarding the term “outstanding final liability.” They pertained to the nature of the liability and
to whom they would be attributed to by the Board. If the liability was the result of a simple
mistake, could that authorize the Board to refuse to issue a seller’s permit? In addition, if a non-
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natural person had a liability, what impact would a liability have on persons involved with the
entity if they sought seller’s permits in the future?

The source of the liability was questioned by a participant at the interested parties meeting. If an
outstanding final liability was the result of a close-out audit, disallowed exempt sale or due to an
“honest mistake,” they asked if that is sufficient for the Board to refuse to issue a seller’s permit.
Staff noted that section 6070.5 does not list the types of non-compliance issues leading to the
outstanding final liability, but that section 6070.5 states that the Board may refuse to issue a
permit if the person has an outstanding final liability for any amount due under Sales and Use
Tax laws. Therefore, any outstanding final liability under the Sales and Use Tax law will come
within the statute and regulation. Staff explains that if the Board issued a Notice of
Determination to a person that understated their sales or use tax due, and the appropriate appeals
have been exhausted but the amount due is not paid in full, a final outstanding liability exists. A
final liability also exists for self-reported liabilities that are unpaid.

Furthermore, if a final outstanding liability does exist, to whom would it “follow” and prevent
from being issued a seller’s permit? The question was in reference to existing non-natural
persons, specifically corporations with outstanding final liabilities. A participant wanted to
know what the implications are for the corporate officers if they sought seller’s permits as a
different entity. They were concerned the corporate officers could be denied a seller’s permit if
they controlled (as defined in the proposed revisions) the corporation who had the outstanding
final liability. Staff responded that in the scenario presented, if the corporation has an
outstanding final liability, the officers in control are not affected, unless a “responsible person”
determination, as defined by RTC section 6829, was issued to the officer(s) for the business’s
unpaid liabilities.

Staff also notes that the statute is permissive and that proposed revisions regarding outstanding
final liabilities are a factor considered in the non-issuance of a seller’s permit by the Board. The
statute gives the Board the authority not to issue seller’s permits; however, it does not require
that the Board refuse to issue a seller’s permit to a person with an outstanding final liability.

Discussion — Definition of terms used in Section 6070.5 to be clarified in regulation
amendments.

For proposed amendments to Regulation 1699, Permits, the phrase “natural person” means a
living human being but not the other definitions used to describe the term “person” in section
6005. Proposed revisions include staff’s clarification of the terms “control” and “controlling.”
Staff incorporated verbiage used within the Cigarette and Tobacco Licensing Act Regulations
that pertain to “arm’s length” transactions in an effort to be consistent with other Board approved
definitions. Proposed subdivision (g)(3)(C) states that the presumption of control would apply to
transfers of a business with an outstanding final liability to a non-natural person, if such a
transfer was a non-arm’s length transaction. A transaction is presumed to be non-arm’s length if
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it is between and among relatives, be it by blood or marriage. Staff amendments, which include
the definitions of terms used in section 6070.5, are for the purpose of developing a consistent
approach to identifying whether a person seeking a seller’s permit is free from an outstanding
final liability.

Discussion — What can a person do to prevent or contest a Board denial of a seller’s permit?

AB 1307 was passed to give the Board an added tool in reducing the number of taxpayers that
were in non-compliance with final outstanding liabilities. Furthermore, the bill’s passage was
also to prevent those taxpayers seeking a seller’s permit, from potentially incurring additional tax
liabilities that could go unpaid. Staff’s proposed revisions will clarify that if certain payment
agreements are made, a new seller’s permit could be issued. Section 6070.5 describes such an
arrangement as an installment payment agreement pursuant to section 6832. In addition, the
Board may consider offers in compromise as another approach to address a liability and to avoid
the non-issuance or revocation of a seller’s permit. The proposed revisions in subdivision (g)(6),
states that if a person is issued a seller’s permit on condition that it enters into an installment
payment agreement or an accepted offer in compromise and then fails to satisfy the condition of
either the agreement or offer in compromise, the Board is authorized to start the revocation
process of the permit.

To ensure fair treatment of taxpayers, any person that is denied a seller’s permit due to an
outstanding final liability will be given written notice and granted a hearing regarding the matter,
provided that the taxpayer filed a timely written request for reconsideration. Staff discussed this
during the interested parties meeting and it was the general consensus that the hearings would
take place at the district office level. Proposed revisions are in line with existing procedures
taxpayers may undertake when the Board begins revocation proceedings of seller’s permits.

V. Summary

Staff proposes amendments to Regulation 1699, Permits, to clarify when the Board may refuse to
issue a seller’s permit to a person. In addition, the revisions put forward explain the
circumstances that could cause the revocation of a recently registered account. Staff welcomes
any comments, suggestions and input from interested parties regarding this issue.

Prepared by the Tax Policy Division, Sales and Use Tax Department
Current as of 08/14/2013
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Sales And Use Tax Regulations

ARTICLE 18. ADMINISTRATION—MISCELLANEOUS
REGULATION 1699

REGULATION 1699. PERMITS.

Reference: Sections 6066, 6067, 6070, 6070.5, 6071.1,6072, 6073, 6075 and 6225, Revenue and Taxation
Code.

(a) SELLER'S PERMIT IN GENERAL—NUMBER OF PERMITS REQUIRED. Every person
engaged in the business of selling (or leasing under a lease defined as a sale in Revenue
and Taxation Code section 6006(g)) tangible personal property of a kind the gross receipts
from the retail sale of which are required to be included in the measure of the sales tax, and
only a person actively so engaged, is required to hold a seller's permit for each place of
business in this state at which transactions relating to sales are customarily negotiated with
his or her customers. For example, a seller's permit is required for a branch sales office at
which orders are customarily taken or contracts negotiated, whether or not merchandise is
stocked there.

No additional permits are required for warehouses or other places at which merchandise is
merely stored and which customers do not customarily visit for the purpose of making
purchases and which are maintained in conjunction with a place of business for which a
permit is held; but at least one permit must be held by every person maintaining stocks of
merchandise in this state for sale. However, permits are required for warehouses or other
places at which merchandise is stored and from which retail sales of such merchandise
negotiated out of state are delivered or fulfilled.

If two or more activities are conducted by the same person on the same premises, even
though in different buildings, only one seller's permit is required. For example, a service
station operator having a restaurant in addition to the station on the same premises requires
only one seller's permit for both activities.

(b) PERSONS SELLING IN INTERSTATE COMMERCE OR TO UNITED STATES
GOVERNMENT. A seller's permit is not required to be held by persons all of whose sales
are made exclusively in interstate or foreign commerce but a seller's permit is required of
persons notwithstanding all their sales (or leases under a lease defined as a sale in
Revenue and Taxation Code section 6006(g)) are made to the United States or
instrumentalities thereof.
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(c) PERSONS SELLING FEED. Effective April 1, 1996, a seller's permit is not required to
be held by persons whose sales consist entirely of sales of feed for any form of animal life
of a kind the products of which ordinarily constitute food for human consumption (food
animals), or for any form of animal life not of such a kind (nonfood animals) which are being
held for sale in the regular course of business, provided no other retail sales of tangible
personal property are made.

If a seller of hay is also the grower of the hay, this exemption shall apply only if either:
1. The hay is produced for sale only to beef cattle feedlots or dairies, or
2. The hay is sold exclusively through a farmer-owned cooperative.

(d) CONCESSIONAIRES. For the purposes of this regulation, the term concessionaire is
defined as an independent retailer who is authorized, through contract with, or permission
of, another retail business enterprise (the prime retailer), to operate within the perimeter of
the prime retailer's own retail business premises, which to all intents and purposes appear
to be wholly under the control of that prime retailer, and to make retail sales that to the
general public might reasonably be believed to be the transactions of the prime retailer.
Some indicators that a retailer is not operating as a concessionaire are that he or she:

e Appears to the public to be a business separate and autonomous from the prime
retailer. Examples of businesses that may appear to be separate and autonomous,
while operating within the prime retailer's premises, are those with signs posted on
the premises naming each of such businesses, those with separate cash registers,
and those with their own receipts or invoices printed with their business name.

¢ Maintains separate business records, particularly with respect to sales.

e Establishes his or her own selling prices.

e Makes business decisions independently, such as hiring employees or purchasing
inventory and supplies.

o Registers as a separate business with other regulatory agencies, such as an agency
issuing business licenses, the Employment Development Department, and/or the
Secretary of State.

e Deposits funds into a separate account.

In cases where a retailer is not operating as a concessionaire, the prime retailer is not liable
for any tax liabilities of the retailer operating on his or her premises. However, if a retailer is
deemed to be operating as a concessionaire, the prime retailer may be held jointly and
severally liable for any sales and use taxes imposed on unreported retail sales made by the
concessionaire while operating as a concessionaire. Such a prime retailer will be relieved of
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his or her obligation for sales and use tax liabilities incurred by such a concessionaire for
the period in which the concessionaire holds a seller's permit for the location of the prime
retailer or in cases where the prime retailer obtains and retains a written statement that is
taken in good faith in which the concessionaire affirms that he or she holds a seller's permit
for that location with the Board. The following essential elements must be included in the
statement in order to relieve the prime retailer of his or her liability for any unreported tax
liabilities incurred by the concessionaire:

e The seller's permit number of the concessionaire

e The location for which the permit is issued (must show the concessionaire's location
within the perimeter of the prime retailer's location)

e Signature of the concessionaire

e Date

While any statement, taken timely, in good faith and containing all of these essential
elements will relieve a prime retailer of his or her liability for the unreported sales or use
taxes of a concessionaire, a suggested format of an acceptable statement is provided as
Appendix A to this regulation. While not required, it is suggested that the statement from the
concessionaire contain language to clarify which party will be responsible for reporting and
remitting the sales and/or use tax due on his or her retail sales.

In instances where the lessor, or grantor of permission to occupy space, is not a retailer
himself or herself, he or she is not liable for any sales or use taxes owed by his or her
lessee or grantee. In instances where an independent retailer leases space from another
retailer, or occupies space by virtue of the granting of permission by another retailer, but
does not operate his or her business within the perimeter of the lessor's or grantor's own
retail business, such an independent retailer is not a concessionaire within the meaning of
this regulation. In this case, the lessor or grantor is not liable for any sales or use taxes
owed by the lessee or grantee.

In the event the retailer fails to make a return and remit the amount of tax due with respect
to operations of the concessions, the concessionaires must secure permits and file returns
together with remittances of the amount of tax due.

(e) AGENTS. If agents make sales on behalf of a principal and do not have a fixed place of
business, but travel from house to house or from town to town, it is unnecessary that a
seller's permit be obtained for each agent if the principal obtains a permit for each place of
business located in California. If, however, the principal does not obtain a permit for each
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place of business located in California, it is necessary for each agent to obtain a seller's
permit.

(f) INACTIVE PERMITS. A seller's permit may only be held by a person actively engaged in
business as a seller of tangible personal property. The Board may revoke a seller's permit
where it finds that the person holding the permit is not actively engaged in business as a
seller of tangible personal property.

(1) Any person who holds a seller's permit but is not actively engaged in business as a
seller of tangible personal property shall promptly surrender the permit by notifying the
Board to cancel it.

(2) Except as explained in paragraph (3) of this subdivision, a person holding a seller's
permit will be held liable for any taxes, interest, and penalties incurred, through the date on
which the Board is notified to cancel the permit, by any other person who, with the permit
holder's actual or constructive knowledge, uses the permit in any way. For example, a
permit holder may be held liable for tax, interest, and penalty actually incurred by his or her
transferee where the transferee displays the permit in his or her place of business, or uses
the permit number on a resale certificate, or files sales and use tax returns under the permit
number. The permit holder has the burden of establishing that the Board received notice to
cancel the permit.

(A) The seller's permit holder may notify the Board by delivering the actual seller's permit
to the Board with the clear request that the permit be canceled. Where the reason for
cancellation is that the permit holder transferred the business, the permit holder should
identify the name and address of the transferee at the time the permit is surrendered to the
Board. The permit holder may also notify the Board by delivering a written statement or
email to the Board that the permit holder has transferred or otherwise ceased the business,
or will do so at a specified time, and requesting that the permit be canceled. The statement
should identify the name and address of the transferee, if any. The permit holder may also
provide this notice to the Board orally, but it will be presumed that such notice was not
provided unless the Board's records reflect that the permit holder clearly notified the Board
of the cessation or transfer of the business for which the permit was held.

(B) The Board will also be regarded as having received notice of cancellation of the
seller's permit, and the permit holder will be excused from liability for the tax, interest, and
penalty incurred by another person using the permit, as of the date the Board receives
actual notice of transfer of the business for which the permit was issued. It will be presumed
such notice was not received by the Board unless the Board's records reflect that the Board
received a clear notice of the cessation or transfer of the business for which the permit was
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held. For example, the Board's receipt of an application for a seller's permit from the
transferee constitutes sufficient notice if it contains adequate information to show that the
application pertains to the same business for which the permit was held. Notice to another
state agency of a transfer or cessation of a business does not constitute notice to the
Board. Rather, the Board must itself receive actual notice of the transfer or cessation of
business.

(3) Where the seller's permit holder does not establish that the Board received actual
notice of the transfer of the business for which the permit was held and is thus liable for the
taxes, interest, and penalties incurred by another person using that permit, that liability is
limited to the quarter in which the business was transferred and the three subsequent
quarters, and shall not include any penalties imposed on the other person for fraud or intent
to evade the tax. However, these limitations (liability only for the quarter in which the
business was transferred and the three subsequent quarters and no fraud or intent to evade
penalty) do not apply where, after the transfer of the business, 80 percent or more of the
real or ultimate ownership of that business is held by the permit holder. For these purposes,
stockholders, bondholders, partners, or other persons holding an ownership interest in an
entity are regarded as having the "real or ultimate ownership" of that entity.

(d) -NON-ISSUANCE OR REVOCATION OF A SELLER’S PERMIT

(1) The Board may refuse to issue a seller’s permit to any person submitting an
application for a seller’s permit if the person has an outstanding final liability with the Board
for any amount under the Sales and Use Tax Law. The Board may also refuse to issue a
seller’'s permit if the person applying for it is not a natural person and is being controlled by
a person with an outstanding final liability for any amount under the Sales and Use Tax
Law.

(2) Natural Person - A “natural person” is a living human.

(3) Control and Controlling - For the purposes of this section and as defined in Section
22971 of the Business and Professions Code, the Board defines the words “control” and
"controlling" to mean the possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a person, whether through the ownership of
voting securities, by contract, other than a commercial contract for goods or
nonmanagement services, or as otherwise provided below; however, no individual shall be
deemed to control a person solely on account of being a director, officer, or employee of
that person. It shall be a rebuttable presumption that a person has the power to control
another person if any of the following apply:
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(A) A person holds 25 percent or more of any class of the voting securities issued by
a person; or

(B) A person is a general partner in a partnership, a managing member of a limited
liability company, or president or director of a closely held corporation; or

(C) A person with an outstanding final liability as described in paragraph (g)(1)
transfers the business to a non-natural person in a sale that was not at arm’s length. A sale
is presumed to be not at arm’s length if it is between and among relatives (by blood or
marriages, which relationships include, but are not limited to, spouses, parents, children and
siblings). A transfer is among relatives if the person with the outstanding final liability is
either a natural person who is a relative of the person or persons controlling the non-natural
person acquiring the business; or is a non-natural person controlled by a relative or relatives
of the person or persons controlling the non-natural person acquiring the business.

(4) A final liability will not be deemed to be outstanding if the person with the outstanding
liability as described in paragraph (g)(1) has entered into an installment payment agreement
pursuant to Revenue and Taxation Code section 6832 and remains in full compliance with
it.

(A) If the person submitting an application for a seller's permit has entered into an
installment payment agreement as provided in paragraph (g)(4) and fails to comply with the
terms of the installment payment agreement, the Board may seek revocation of the seller's
permit obtained by the person pursuant to this section.

(5) The Board shall consider offers in compromise when determining whether to issue a
seller's permit. If a seller’'s permit is conditional on an offer in compromise being entered
into, then a final liability will not be deemed outstanding if the offer in compromise has been
accepted by the Board and the person has paid the amount in full or remains in full
compliance with the compromise plan.

(A) If the person submitting an application for a seller's permit has entered into an
offer in compromise as provided in paragraph (g)(5) and fails to comply with the terms of the
offer in compromise, the Board may seek revocation of the seller's permit obtained by the
person pursuant to this section.

(6) Whenever any person is denied a permit pursuant to this section, the Board shall give
the person written notice of the denial. |If denied a permit pursuant to this section, any
person may make a request for reconsideration by the Board, if submitted in writing within
30 days of the denial. A timely submitted written request for reconsideration shall afford the
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person a hearing in a manner that is consistent with a hearing provided for by Section 6070.
If a request for reconsideration is not filed within the 30-day period, the denial becomes
final.

(gh) DUE DATE OF RETURNS—CLOSEOUT OF ACCOUNT ON YEARLY REPORTING
BASIS. Where a person authorized to file tax returns on a yearly basis transfers the
business to another person or discontinues it before the end of the yearly period, a closing
return shall be filed with the Board on or before the last day of the month following the close
of the calendar quarter in which the business was transferred or discontinued.

(ih) BUYING COMPANIES—GENERAL.

(1) DEFINITION. For the purpose of this regulation, a buying company is a legal entity
that is separate from another legal entity that owns, controls, or is otherwise related to, the
buying company and which has been created for the purpose of performing administrative
functions, including acquiring goods and services, for the other entity. It is presumed that
the buying company is formed for the operational reasons of the entity which owns or
controls it or to which it is otherwise related. A buying company formed, however, for the
sole purpose of purchasing tangible personal property ex-tax for resale to the entity which
owns or controls it or to which it is otherwise related in order to re-direct local sales tax from
the location(s) of the vendor(s) to the location of the buying company shall not be
recognized as a separate legal entity from the related company on whose behalf it acts for
purposes of issuing it a seller's permit. Such a buying company shall not be issued a seller's
permit. Sales of tangible personal property to third parties will be regarded as having been
made by the entity owning, controlling, or otherwise related to the buying company. A
buying company that is not formed for the sole purpose of so re-directing local sales tax
shall be recognized as a separate legal entity from the related company on whose behalf it
acts for purposes of issuing it a seller's permit. Such a buying company shall be issued a
seller's permit and shall be regarded as the seller of tangible personal property it sells or
leases.

(2) ELEMENTS. A buying company is not formed for the sole purpose of re-directing local
sales tax if it has one or more of the following elements:

(A) Adds a markup to its cost of goods sold in an amount sufficient to cover its operating
and overhead expenses.

(B) Issues an invoice or otherwise accounts for the transaction.
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The absence of any of these elements is not indicative of a sole purpose to redirect local
sales tax.

(i) WEB SITES. The location of a computer server on which a web site resides may not be
issued a seller's permit for sales tax purposes except when the retailer has a proprietary
interest in the server and the activities at that location otherwise qualify for a seller's permit
under this regulation.

(kj) USE TAX PERMIT - QUALIFIED PURCHASERS. Except for the purchase of a vehicle,
vessel, or aircraft, a person who meets all of the following conditions is required to register
and report and pay use tax directly to the Board:

(1) The person is not required to hold a seller's permit.

(2) The person is not required to be registered pursuant to Revenue and Taxation Code
section 6226.

(3) The person is not a holder of a use tax direct payment permit as described in
Revenue and Taxation Code section 7051.3.

(4) The person receives at least one hundred thousand dollars ($100,000) in gross
receipts from business operations per calendar year.

(5) The person is not otherwise registered with the board to report use tax.

The return must show the total sales price of the tangible personal property purchased by
the qualified purchaser, the storage, use, or other consumption of which became subject to
the use tax during the preceding calendar year, for which the qualified purchaser did not
pay tax to a retailer required to collect the tax or a retailer the qualified purchaser
reasonably believed was required to collect the tax. Notwithstanding Revenue and Taxation
Code sections 6451, 6452, 6452.1, and 6455, the returns for the 2009 calendar year and
subsequent years shall be filed with the Board, together with a remittance of the amount of
the tax due, on or before April 15 of the succeeding calendar year.

[Appendix A was omitted for ease of review]
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Sales And Use Tax Law

CHAPTER 2. THE SALES TAX

ARTICLE 2. PERMITS
SECTION 6070.5

6070.5. Authorization to refuse issuance of permit. (a) The board may refuse to issue
a permit to any person submitting an application for a permit as required in Section 6066 if
the person desiring to engage in or conduct business as a seller within this state has an
outstanding final liability with the board for any amount due under this part.

(b) In addition to the provisions of subdivision (a), the board may also refuse to issue a
permit if the person desiring to engage in or conduct business as a seller within this state is
not a natural person or individual and any person controlling the person desiring to engage
in or conduct business as a seller within this state has an outstanding final liability with the
board as provided in subdivision (a). For the purposes of this section, "controlling" has the
same meaning as defined in Section 22971 of the Business and Professions Code.

(c) For purposes of this section, a liability will not be deemed to be outstanding if the
person has entered into an installment payment agreement pursuant to Section 6832 for
any liability and is in full compliance with the terms of the installment payment agreement.

(d) If the person submitting an application for a seller's permit has entered into an
installment payment agreement as provided in subdivision (c) and fails to comply with the
terms of the installment payment agreement, the board may seek revocation of the seller's
permit obtained by the person pursuant to this section.

(e) (1) Whenever any person desiring to engage in or conduct business as a seller within
this state is denied a permit pursuant to this section, the board shall give to the person
written notice of the denial. The notice of the denial may be served personally, by mail, or
by other means deemed appropriate by the board. If served by mail, the notice shall be
placed in a sealed envelope, with postage paid, addressed to the person at the address as
it appears in the records of the board. The giving of notice shall be deemed complete at the
time of deposit of the notice at the United States Postal Service, or a mailbox, subpost
office, substation or mail chute, or other facility regularly maintained or provided by the
United States Postal Service, without extension of time for any reason. In lieu of mailing, a
notice may be served personally by delivering to the person to be served and service shall
be deemed complete at the time of the delivery. Delivery of notice by other means deemed
appropriate by the board may include, but is not limited to, electronic transmission. Personal
service or delivery by other means deemed appropriate by the board to a corporation may
be made by delivery of a notice to any person listed on the application as an officer.
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(2) Any person who is denied a seller's permit pursuant to this section may request
reconsideration of the board's denial of the permit. This request shall be submitted in writing
within 30 days of the date of the notice of denial. Timely submission of a written request for
reconsideration shall afford the person a hearing in a manner that is consistent with a
hearing provided for by Section 6070. If a request for reconsideration is not filed within the
30-day period, the denial becomes final at the end of the 30-day period.

(f) The board shall consider offers in compromise when determining whether to issue a
seller's permit.

History.—Added by Stats. 2011, Ch. 734 (AB 1307), in effect January 1, 2012.
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